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Attorneys for Plaintiffs

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF CALIFORNIA

CLIFFORD W. COLWELL, JR., M.D.; JOHN

BROFMAN, M.D.; CHRISTOPHER B. COLWEIL,,

M.D.; PAUL C. LEHMULLER, M.D.; LYNN I,
DeMARCO, M.D.; PROENGLISH, a nonprofit
organization; and THE ASSOCIATION OF
AMERICAN PHYSICIANS & SURGEONS, a
nonprofit organization,

Plaintiffs,
V.

UNITED STATES DEPARTMENT OF HEALTH
AND HUMAN SERVICES; and TOMMY G.
THOMPSON, Secrctary of the United States
Department of Health and Human Services, in his
official capacity,

Defendants.

O4SEP 21 AWl g3

e

B i S S N N T N N N N N L S S

PLF COPY

""_6.‘: A R

TSN

DEPUTY

No. 04CV 1748

MEMORANDUM OF POINTS
AND AUTHORITIES
IN SUPPORT OF
PLAINTIFFS’ MOTION FOR
A PRELIMINARY INJUNCTION

NO ORAL ARGUMENT UNLESS
REQUESTED BY THE COURT

Judge: Hon. Barry T. Moskowitz
Date:  October 29, 2004
Time:  11:00 a.m.

Courtroom 15, 5th Floor

(Page limit extension granted per
court order of September 17, 2004)

Memo of Ps&As in Supp of Pltfs’
Min for a PI - No. 04CV1748



PACIFIC LEGAL FOUNDATION
3900 Lennane Drive, Suite 200

Sacramento, CA 95834
{916) 419-7111 FAX (916)419-7747

10
11
12
13:
14
15
16
17

18|
19]
20
21
22
23
24

25
26
27
28

TABLE OF CONTENTS

Page
TABLE OF AUTHORITIES . ... i
INTRODUCTION .. 1
STATEMENT OF FACTS ..o i 1
I. PRELIMINARY INJUNCTION STANDARD .. ... 3
IL. HHS’S LANGUAGE RULE IS A SPURIOUS RULE AND IS
THEREFORE VOID FOR FAILURE TO COMPLY WITH
THE NOTICE AND COMMENT PROVISIONS OF THEAPA .................. 4
A. The Court Owes HHS’s Characterization
of the Language Rule No Deference ................................... .. 5
B. HHS’s Language Rule Creates Substantive Obligations to Provide
a Specific Level of Language Assistance Services to LEP Persons . ............ 5
1. HHS’s Language Rule Reflects Settled Agency Policy ................... 7
2. HHS’s Language Rule Establishes a Fixed Standard for Compliance . . . . .. 10
3. Additional Evidence of the Binding Naturc of HHS’s Language Rule . . . . .. 16
a. The Language Rule Contains a Safe Harbor
Provision Regarding Written Translation . ...................... .. 16
b. The Language Rule Obliges Recipients to
Provide a Specific Level of LEP Services .. ... oo, 17
c. The United States Commission on Civil
Rights Considers the Language Rule Binding . ................. ... 19
HI. HHS’S LANGUAGE RULE EXCEEDS ITS AUTHORITY
UNDER TITLE VIOF THE CIVIL RIGHTS ACTOF 1964 . .. ....... .. .. ... ... 20
A. Standard of Review . ... .. .. 20
B. Title VI Prohibits Intentional Discrimination ............. ... ... ... ... .. 21
C. Language Is Not a Proxy for National Origin Under Title VI . ............ . ... 23
IV. HHS’S LANGUAGE RULE FORCES PHYSICIANS TO
SPEAK IN VIOLATION OF THE FIRST AMENDMENT ... ......... ... ... .. 27
V. PLAINTIFFS WILL SUFFER IRREPARABLE INJURY
IF THE LANGUAGE RULE ISNOT ENJOINED .. ... . 33
CONCLUSION ., 35

Memo of Ps&As in Supp of Pltfs’ )
Min for a PI - No. 04CV 1748 -1- 04cv1/48































































































































